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STATEMENT OF THE CASE
Nature of the Case
After being charged with trafficking in heroin, possession of methamphetamine with
intent to deliver, and misdemeanor possession of drug paraphernalia, Margie Mocaby exercised
her constitutional right to a jury trial.

She was found guilty as charged, and received an

aggregate sentence of thirty-one years, with fifteen years fixed.
On appeal, she asserts that the State committed prosecutorial misconduct during its
closing arguments by: telling the jury to “do your job” and “return a verdict that speaks the
truth”; shifting the burden of proof to Ms. Mocaby to testify or otherwise offer evidence as to
whose items were found in the house; and, telling the jury it had already concluded the substance
was heroin. Ms. Mocaby also asserts that the district court abused its discretion as her sentences
are excessive given any view of the facts.
This Reply Brief is necessary to address the State’s erroneous assertion that Ms. Mocaby
did not specify by which abuse of discretion prong the district court abused its sentencing
discretion. (Respondent’s Brief, p.28.)

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated in
Ms. Mocaby’s Appellant’s Brief.

They need not be repeated in this Reply Brief, but are

incorporated herein by reference thereto.
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ISSUE1
Did the district court abuse its discretion in sentencing Ms. Mocaby to thirty-one years, with
fifteen years fixed, following her convictions for trafficking in heroin, possession of
methamphetamine with intent to deliver, and possession of drug paraphernalia?

1

Ms. Mocaby will not again address the State’s prosecutorial misconduct, but relies upon the
arguments made in her Appellant’s Brief.
2

ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Thirty-One
Years, With Fifteen Years Fixed, Upon Ms. Mocaby Following Her Trafficking Conviction
In her Appellant’s Brief, Ms. Mocaby asserts that, given any view of the facts, her unified
sentence of thirty-one years, with fifteen years fixed, is excessive. Ms. Mocaby was sentenced to
the mandatory minimum fixed period of time for possession of 28 grams or more of heroin
pursuant to I.C. § 37-2732B(6)(C), but asserts that the district court erred in sentencing her to
sixteen years, indeterminate. Where a defendant contends that the sentencing court imposed an
excessively harsh sentence, the appellate court will conduct an independent review of the record
giving consideration to the nature of the offense, the character of the offender, and the protection
of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The State contends that Ms. Mocaby was required to specify by which abuse of discretion
prong the district court abused its sentencing discretion. (Respondent’s Brief, p.28.) In support
of this proposition, the State cites to a footnote in State v. Kralovec, 161 Idaho 569, 575 n.2
(2017). However, the footnote in Kralovec addressed the appellant’s failure to argue how the
district court abused its discretion by admitted I.R.E. 404(b) evidence. Id.
In her Brief, Ms. Mocaby challenged the reasonableness of her sentence. (Appellant’s
Brief, pp.16-18.) Ms. Mocaby did not allege that her sentence exceeded the statutory maximum
and was not asserting that: (1) the lower court did not perceive the issue as one of discretion, or
(2) act within the boundaries of such discretion and consistently with any legal standards
applicable to the specific choices before it. Ms. Mocaby acknowledged the limited review under
the abuse of discretion sentencing standard, “Accordingly, in order to show an abuse of
discretion, Ms. Mocaby must show that in light of the governing criteria, the sentences were
excessive considering any view of the facts.” (Appellant’s Brief, p.17.) Thus, Ms. Mocaby
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recognized that the only avenue by which she may argue that the district court abused its
discretion by imposing an excessive sentence was to claim that the court “did not reach its
decision by an exercise of reason.”
The appellate courts’ analysis of sentencing issues is well understood:
The Court, when conducting its review of a defendant’s sentence, considers the
entire length of the sentence under an abuse of discretion standard to determine its
reasonableness.
State v. Stevens, 146 Idaho 139, 148 (2008); State v. Oliver, 144 Idaho 722, 726–27 (2007). “To
show an abuse of discretion, the defendant must show that the sentence . . . is excessive under
any reasonable view of the facts. Stevens, 146 Idaho at 149. So even though a sentence is
reviewed for an abuse of discretion, that review has multiple factors beyond the standard three
set forth in Kralovec.
The Idaho appellate courts decide hundreds of sentencing cases each year.

In

unpublished opinions, the Idaho Court of Appeals does not repeat sentencing standards, instead
writing “Both our standard of review and the factors to be considered in evaluating the
reasonableness of the sentence are well established and need not be repeated here.” See i.e.,
State v. Olson, 2013 Unpublished Opinion No. 673, 2013 WL 5303561, *2 (Ct. App. Sept. 20,
2013). In fact, the Idaho Supreme Court has even crafted specialized rules for briefs challenging
only the severity of sentence, which alleviate any need for citations to authority. See I.A.R. 35(i)
(providing that briefs involving only challenges to the severity of sentence are not required to be
bound, and the parties need not cite to authorities). Where Ms. Mocaby specified that she was
challenging the excessiveness of the sentence, accordingly the district court’s exercise of reason,
she properly identified the relevant standard on review.
In light of the mitigating factors present in this case, the indeterminate portion of
Ms. Mocaby’s sentence is excessive considering any view of the facts.
4

CONCLUSION
Ms. Mocaby respectfully requests that this Court vacated her judgment of conviction and
remand this case to the district court for further proceedings. Alternatively, Ms. Mocaby asks this
Court to vacate the judgment of conviction and remand this case for a new sentencing hearing.
DATED this 30th day of March, 2018.

___________/s/______________
SALLY J. COOLEY
Deputy State Appellate Public Defender
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